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Introduction

Who gives it? Federal government – Centers for Medicare and Medicaid
Services (CMS).

Benefit delivered exclusively through private health insurance
plans.

Who gets it? People who already have Medicare Part A or Part B, and who
have enrolled in a prescription drug plan.

Eligibility ¶ Entitled to Medicare Part A OR enrolled in Medicare Part B;
and

¶ Resides in the service area of a prescription drug plan.

What do you
get?

Health insurance that covers prescription drugs taken on an
outpatient basis, subject to restrictions relating to deductibles,
premiums, co-payments, coverage gap, utilization management,
and which drugs are covered.

Part D benefits can only be received through a private drug
plan; the precise benefit structure varies from plan to plan.

What is Medicare Part D?

Medicare Part D is an optional prescription drug benefit available to anyone

with Medicare Part A or B.1 It first became available on January 1, 2006.

Prior to the introduction of Part D, Medicare did not cover prescription drugs

except when administered in a hospital or doctor’s office. As a result, most

Medicare beneficiaries had no drug coverage at all, forcing them either to pay

full retail price, import their drugs from cheaper Canadian pharmacies, or try

to make do with free samples from doctors’ offices. In New York, seniors

also had the option of using EPIC drug coverage, although now even EPIC

members must join Part D.

Under Medicare Parts A and B, the Federal government pays directly (more

or less) for each covered service you receive. Part D is different in that the

benefit is provided through hundreds of private plans offered by health

insurance companies. Drug coverage under Part D can also be provided

through a Medicare Advantage plan (more about these later). Thus, in order

to get prescription drug coverage, a Medicare beneficiary must join either a

standalone Prescription Drug Plan (PDP), or a Medicare Advantage plan with

drug coverage (MA-PD).

For most Medicare beneficiaries, Part D is optional (although there may be a

penalty for enrolling later than you were first eligible for Part D). However,

for Dual Eligibles (those with both Medicare and Medicaid), Part D is

NOTE:

Unless indicated otherwise, all
dollar amounts provided in this
reference are for the 2010
calendar year.

PDP
Prescription Drug Plan

MA-PD
Medicare Advantage
w/Prescription Drug coverage

Dual Eligible
Someone with both Medicare and
Medicaid
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mandatory. Dual eligibles used to get their drugs covered under Medicaid

before 2006. As of January 1, 2006, they had to start getting their drug

coverage under Part D. If they did not select a Part D plan, the government

chose one for them.

What does it cover?

Because Part D drug coverage is provided through numerous private plans,

the precise nature of which drugs are covered and for what cost varies

widely.

Part D only covers outpatient prescription drugs. This means that if the

drugs are being administered in a hospital or doctor’s office, Part D will not

cover them (Part A or B would cover them instead). In addition, Part D only

covers prescription drugs, so you can’t use it for Over-The-Counter (OTC)

medicines (i.e., Tylenol, Sudafed, etc.)

Each Part D plan has a formulary, meaning a list of drugs that it will cover.

The government dictates that each plan must cover a certain number of drugs

from each general class of drugs, but they still have a lot of flexibility to

decide which drugs to include. In addition, there are certain types of drugs

that are excluded altogether from the Part D benefit. As a result, there is no

guarantee that a given Part D plan will cover all of the drugs your client is

currently taking, nor that it will cover all drugs she may be prescribed in

the future.

How much does it cost?

There are several different types of cost associated with Part D for the typical

beneficiary. Every plan has a premium, deductible, co-payments, coverage

gap, and catastrophic coverage.

There is a special subsidy called Extra Help which makes Part D coverage

much more affordable for beneficiaries with limited means. See p. 21 for

more information on Extra Help.

See p. 13 for more on which
drugs are covered by Part D

See p. 11 for more on the costs
associated with Part D
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Medicare Refresher

Medicare has four parts, plus the supplemental Medigap plans provided by

private health insurance companies:

Part A

Covers hospital, skilled nursing facility, home health, and hospice care, with

some deductibles and coinsurance. Most beneficiaries do not have to pay a

premium for Part A, because they’re “insured” for Social Security purposes.

If a beneficiary is not insured, then they can purchase Part A coverage by

paying a premium of up to $461/mo. If eligible for the Medicare Savings

Program known as QMB, then such a beneficiary could also apply for the

Part A Buy-In program where the state would pay their Part A premiums.

Part A also covers prescription drugs, but only those administered during a

Part A-covered inpatient hospital stay.

Part B

Covers most medically necessary doctors' services, preventive care, durable

medical equipment, hospital outpatient services, laboratory tests, x-rays,

mental health, and some home health and ambulance services. Most

beneficiaries pay a premium of $96.40/mo.,2 plus $155 annual deductible and

20% coinsurance on most services. Some beneficiaries will pay a higher

Part B premium, either because they delayed enrolling or because their

income is over $85,000/yr. ($170,000/yr. for couples).

If a beneficiary is eligible for a Medicare Savings Program, then the state will

pay their Part B premiums, and in some cases, their Part B deductibles and

coinsurance.

Part B also covers prescription drugs, but only those provided by and

administered in a doctor’s office.

Part C

Optional mode for receiving Part A and B services through private managed

care plans. Now known as Medicare Advantage plans, they include Health

Maintenance Organizations (HMOs), Preferred Provider Organizations

(PPOs), and Private Fee for Service plans (PFFSs). You must have Medicare

Parts A and B to join a Part C plan. Many of these plans now include Part D

drug coverage (i.e., MA-PD plans).

Medigap

Supplemental private insurance coverage that covers all or some of the

deductibles and coinsurance for Medicare Parts A and B. Some of these

HMO
Health Maintenance Organization

PPO
Preferred Provider Organization

PFFS
Private Fee For Service

Contact Legal Resources

...if you have a low-income client
who lacks Medicare Part A.

Contact Legal Resources

...if you have a low-income client
who lacks Medicare Part B.
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include additional services not covered by Medicare. Not available to people

enrolled in Part C. For more on Medigap, see p. 56.

Part D

Part D is different than Parts A, B and C in some important ways:

Figure 1: Medicare’s Different Parts

Who provides
the coverage?

How do
beneficiaries
use it? Premium

Part A Federal government Medicare card Free for most

Part B Federal government Medicare card $96.40/mo. for most

Part C Private health plans
(HMO, PPO, PFFS,
MSA)

Medicare Advantage
plan card

Usually free;
additional premium
for some plans

Medigap Private insurance
policies

Medigap plan card +
Medicare card

Additional premium
for all plans

Part D Prescription drug
plans (PDPs) and
Medicare Advantage
Drug Plans
(MA-PDs)

PDP or MA-PD card Additional premium
for all plans, unless
you receive the Extra
Help subsidy

Two Types of Medicare Part D Plans

Prescription Drug Plans (PDPs)

Also called “Stand-Alone Plans” – These are private insurance plans offered

by private companies. They provide ONLY prescription drug coverage

through Part D, and do not affect beneficiaries’ Parts A and B Medicare

coverage. They are paid partially by the Federal government (through CMS)

and partially by monthly premiums paid by members.

In 2010, there are 48 standalone PDPs for New York state. Of these, only 10

have a $0 premium for people with Full Extra Help.3

Medicare Advantage Plans (MA-PD)

Medicare Advantage (MA) or “Medicare Health Plans” are generally HMOs,

PPOs, or PFFS plans offered by private companies that provide Medicare

Part A and B services in a managed care model, limiting the member’s choice

of providers. Like PDPs, MA plans are paid partially by the Federal

government, and partially by member premiums (although many MA plans

have no premium). A Medicare Advantage plan that also offers Part D

prescription drug coverage is called an MA-PD.

See 2010 New York PDP List on
p. 67 in the Appendix
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There are 81 different MA plans offered in NYC and Nassau county, of which

63 are MA-PDs, and 41 of which have $0 premiums.4

Some Medicare Advantage plans include Part D drug coverage (MA-PDs)

and some do not (MA-only). If a beneficiary chooses to receive their

Medicare benefits through an MA plan, then they must receive their Part D

drug coverage through that plan. In other words, you can’t have an MA plan

and a standalone PDP. This is true whether or not the MA plan includes

drug coverage (i.e., whether MA-only or MA-PD). If a beneficiary of an

MA-only plan wants Part D, then they either have to switch to an MA-PD

plan, or disenroll from the MA-only plan to switch to Original Medicare plus

a standalone PDP.

Members of MA-only plans may still get drug coverage from other sources,

such as EPIC or Veterans Health Coverage.

Figure 2: Combinations of Part D Coverage

Permitted Combinations of Coverage

“Original
Medicare”

Part A + Part B

Standalone
PDP

Part D

MA-PD

Part A + Part B
+ Part D

All received
through one
Medicare

Advantage
plan

(aka Part C)

(no Medicare
Part D

coverage)

MA-only

Part A + Part B

(aka Part C)

(no Medicare
Part D

coverage)

“Original
Medicare”

Part A + Part B

Prohibited Combinations of Coverage

“Original
Medicare”

Part A + Part B

MA-PD

Part D

MA-only

Part A + Part B
received from
Company A

MA-PD

Part D from
Company B

MA-only

Part A + Part B

Standalone
PDP

Part D

See 2009 New York City-area MA
List on p. 69 in the Appendix
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What’s the Advantage of Medicare Advantage?
Low Costs

In 2010 in the NYC area,65% of all MA-PD plans offered have a $0 premium,

whether or not the beneficiary has Extra Help. By contrast, only 21% of the

standalone PDPs have $0 premiums, and that’s only for people with Full

Extra Help. Without Extra Help, the cheapest premium for a PDP is

$19.50/mo. In addition, many MA-PD plans have no deductible for their

drug coverage. As a result, joining an MA-PD is the only way of getting

premium-free Part D coverage for people who are not eligible for Extra Help

or EPIC.

In addition, Medicare Advantage plans generally have low co-payments for

the most common medical services. This may be more affordable than the

20% coinsurance and $155 annual deductible of Part B. Many clients

purchase a Medigap policy to fill these “gaps” in Original Medicare; in some

ways, a Medicare Advantage plan is like a limited version of a Medigap plan.

However, there is usually a trade-off to lower costs for certain services; the

cost-sharing for other services is likely to be higher than Original Medicare.

Frills

One of the biggest marketing points for Medicare Advantage plans is that

they cover certain services that Original Medicare does not cover. These

typically include things like vision, hearing, dental, podiatry, chiropractic,

and even gym memberships. However, all of these extra benefits are very

limited. For example, the dental coverage is typically limited to one check-up

per year with x-ray and cleaning, and no coverage of more extensive work,

such as fillings or root canals. In addition, you have to find a dentist who is

in the Medicare Advantage plan’s provider network. In light of these

limitations, these extra frills should never be the only reason to join a

Medicare Advantage plan.

Medicare Dis-Advantage?
Lock-In

With costs lower in these HMO/PPO plans (and the aggressive marketing), it

will be tempting for our clients to join. The catch is that beginning on

March 31 of each year, Medicare Advantage enrollees are LOCKED IN to

their plan for the rest of the year and will have very limited rights to

disenroll. Only those with Extra Help have the right to change their plan

assignment at will.

Limited Choices

Many more medical providers accept “Original Medicare” (Parts A & B) than

accept any particular Medicare Advantage plan. As a result, many people

find that after switching to a Medicare Advantage plan, they can’t go to their
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preferred doctor anymore. Those who are considering Medicare Advantage

should make sure that their preferred doctors, hospitals, and other providers

are in the plan’s network before enrolling.

It is very common for insurance agents selling Medicare Advantage products

to persuade elderly people to joint these plans on the basis of misinformation,

such as statements that it is just for drug coverage, that they won’t “lose their

Medicare,” or that their doctors are covered (when in fact they aren’t). This is

particularly true for so-called Special Needs Plans (SNP), which are intended

to cater to dual eligibles, nursing home residents, and people with chronic

conditions, but in fact are typically no different than regular MA-PD plans.5

Also be cautious of Private Fee-For-Service (PFFS) plans, which claim that

members can see any doctor they want. In fact, PFFS plans only cover

services from providers who agree to accept the terms and payment rate of

the PFFS plan, and few do.6 Although victims of marketing fraud may be

able to retroactively disenroll (see p. 38) it is far better to avoid getting duped

in the first place.

Utilization Management

Under Original Medicare, a patient and his doctor are generally the only ones

who decide whether to pursue a given course of treatment. In Medicare

Advantage, the plan itself may restrict access to certain services, usually by

requiring prior authorization, in order to keep costs down. This creates an

additional burden on the patient to advocate for himself in dealing with the

plan.

In spite of the above disadvantages, Medicare Advantage may be right for

some clients. However, the default assumption should be that clients are best

served by having Original Medicare plus a standalone PDP, with or without

a Medigap plan to supplement. If a client feels that this would be too costly

for them, contact Legal Resources to explore other options.

Contact Legal Resources

...if your client wants to enroll in a
Medicare Advantage plan.

Contact Legal Resources

...if you believe your client was the
victim of misleading marketing.
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Coverage and Cost

Basic Drug Benefit

The drugs covered and costs associated with Part D vary from plan to plan.

However, there are some general similarities between the plans, most

required by Federal law. The following explanation is for a fictional “basic

plan,” which will give you a sense of what to expect. All companies offering

Part D plans must provide at least one that is actuarially equivalent to the

basic benefit structure discussed below.7 However, they may also offer

enhanced plans, which may cover a larger list of drugs, or reduced out-of-

pocket costs; these generally have higher premiums.8 This section is limited

to a discussion of standalone PDPs; see p. 8 for information on Medicare

Advantage plans.

Premium

All PDPs have a monthly premium. The 2010 premiums in New York range

from $19.50/mo. to $117.50/mo. The median premium is $41.55/mo. The

average premium for a PDP with basic coverage is $37.86/mo. There are ten

PDPs in 2010 that will have $0 premiums for people with Full Extra Help.

Deductible

Some PDPs have an annual deductible, where the beneficiary must pay the

full cost of their drugs until their drug costs (including what the plan pays)

reach a certain threshold. The maximum deductible a PDP may have in 2010

is $310, but some plans have a reduced deductible, and 17 have no

deductible.

Co-payments

After meeting the deductible, beneficiaries enter the Initial Coverage Period,

when are responsible for co-payments or coinsurance. This means that they

will have to pay a certain amount towards the cost of their drugs, and the

plan pays the rest (this balance should come out to about 25% beneficiary,

75% plan). Most plans have tiered co-payments, meaning that they have

divided up their drug list into different tiers based on cost. For example,

cheap generic drugs might be in the lowest tier, followed by brand-name

drugs in the second tier, more expensive brand-name drugs in the third tier,

and very expensive, specialty drugs in a fourth tier. The higher the tier, the

higher the co-payment. Some plans use coinsurance instead of a fixed co-

payment for certain tiers.

To see how the costs are different
for someone with Extra Help, see
p. 23.

Co-payments
A fixed dollar amount the
beneficiary must pay for a drug

Coinsurance
A percentage of the drug cost that
a beneficiary must pay
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Coverage Gap

All plans have something called a coverage gap (aka “donut hole”), which is

like a second deductible that must be met once your drug costs reach a

certain threshold. In 2010, a beneficiary will reach the coverage gap once

their drug costs (including the amount paid by the plan) reaches $2,830.

Once in the coverage gap, the beneficiary is responsible for 100% of the cost

of their drugs. Some plans provide very limited coverage during the gap.

Catastrophic Coverage

Once the beneficiary’s drug costs for the year (including the amount paid by

the plan) reach $6,440, then they enter catastrophic coverage. From this point

onward (until next January), the beneficiary is responsible for only about 5%

of the cost of their drugs, and the plan pays the rest.

The following chart demonstrates how this works for a hypothetical plan.

The vertical axis measures what percentage of the drug costs are the

responsibility of the beneficiary vs. the plan. The horizontal axis measures

the cumulative total of drug costs paid by or on behalf of the beneficiary.

Figure 3: Basic Benefit Cost-Sharing Chart

Read the chart from left to right, starting with the Deductible. Unless

someone joins Part D mid-year, the left edge of the chart will begin on

0%

10%

20%

30%

40%

50%
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80%

90%

100%

Plan

Beneficiary

$310 $2830 $6440

Deductible Initial Coverage Period Coverage Gap Catastrophic Coverage

25% ($630)

75% ($1,890)

1
0

0
%

($
3

1
0

)

100% ($3,610)

5%

95%
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January 1. As the beneficiary gets their prescriptions refilled throughout the

year, their drug costs move them into the Initial Coverage Period, then the

Coverage Gap, and finally Catastrophic Coverage.

Some beneficiaries have relatively low drug costs, and thus will remain in the

Initial Coverage Period all year long. Other beneficiaries may spend half of

the year in the Initial Coverage Period, and half in the Coverage Gap, and

never reach Catastrophic Coverage. Still other beneficiaries might have

extremely high drug costs, and reach Catastrophic Coverage early in the

year, and remain there until next January.

As you can see, the amount a beneficiary will have to pay towards their drug

coverage will probably vary from month to month throughout the year, and

there may be significant chunks of time where the plan is paying nothing for

their drugs (even though the beneficiary is still paying premiums!) As a

result, whether Part D provides effective coverage will largely depend on

what percentage of the year one is in the coverage gap. Part D coverage

might be a great deal for people with low drug costs, who spend most of the

year in the Initial Coverage Period; and for people with high drug costs, who

spend much of the year in Catastrophic Coverage. But for folks who spend

much of the year in the Coverage Gap, Part D can be a very costly enterprise.

Although there are two periods (the deductible and donut hole) when

beneficiaries without Extra Help must pay 100% of drug costs out-of-pocket,

they don’t have to pay full retail prices during these times. Plans are

required to pass on to members any negotiated discounts that they obtain

from drug companies. Thus, members should continue to use their plan

cards during the coverage gap to obtain these discounts.9

What Drugs Are Covered?

Formulary

Each PDP has a formulary. This is a list of covered drugs. In other words,

each plan has some drugs that it chooses not to cover.

The Center for Medicare & Medicaid Services (CMS) requires each plan’s

formulary to include at least two drugs in each Therapeutic Category (e.g.,

Antidepressants, Cardiovascular Agents), and in each Pharmacologic Class

(e.g., MAO Inhibitors, Reuptake Inhibitors).10

Formulary
List of drugs covered by a Part D
plan.
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Formularies must include “all or substantially all” drugs in six classes of

clinical concern:

¶ Antidepressants

¶ Antipsychotics

¶ Anticonvulsants

¶ Antineoplastic (cancer)

¶ Immunosuppressant (for organ and tissue transplant patients), and

¶ Antiretroviral (for treatment of HIV/AIDS).11

These must include generic drugs and older brand-name drugs. Plans may

impose utilization management for these six classes of drugs, but are

discouraged from doing so for HIV/AIDS drugs.12 In addition, plans may not

employ PA or ST requirements on these drugs for members who are

currently taking them. If the plan cannot determine at the point of sale

whether a member is already taking the drug, the plan must treat them as if

they are.13

Utilization Management

Plans may have Utilization Management (UM) for drugs on their formulary,14

including:

¶ Prior Authorization (PA) – If a plan imposes a PA requirement on a drug, it

means that the prescribing physician must first request permission from

the plan before it will cover the drug. To get a PA request approved,

physicians must typically show that the patient has a certain diagnosis or

test results.

¶ Step Therapy (ST) – For ST, the plan will not cover the prescribed drug

unless the beneficiary shows that they have first tried a specific list of

alternative drugs, and that these were either ineffective or produced

negative side effects.

¶ Quantity Limits (QL) – If a drug has QL, then it means that the plan will

only cover a certain quantity of pills per month.

Each plan decides its own criteria for which drugs to impose UM, and what

the beneficiary must prove to satisfy the UM. The Medicare website indicates

which drugs have UM for each plan, but not what these criteria are (i.e., how

many pills-per-month is too much, how prior authorization requests are

decided, and which drug must be tried first in step therapy). Plans are now

required to post the detailed UM criteria for all three varieties of UM on their

websites.15
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Formulary Changes

Plans may change their formularies at any time. If a plan removes a drug

from their formulary or changes its cost-sharing, they must provide 60 days’

notice to members taking the affected drug, their prescribing physicians,

pharmacists, and CMS.16 The notice must state other available drugs and

explain how to request an exception.

If the plan does not provide advance notice to the members, they must

provide a 60-day supply of the drug and notice at the time of the refill.

Plans may remove drugs from their formulary, move drugs to a less

preferred tier status, or add utilization management requirements, but only if

enrollees currently taking the affected drug are exempt from the formulary

change for the remainder of the plan year.17

Excluded Drugs

Certain drugs are excluded from and not covered by the Medicare drug

benefit.18 This is different that those drugs that are simply not on a given

plan’s formulary. If a drug is excluded, it means that no basic Part D plan

can cover it, although some enhanced plans may.19 In addition, the amount

spent on an excluded drug does not count towards TrOOP (more about this

on p. 18).

The following is a non-exhaustive list of excluded drugs:20

¶ Drugs for anorexia, weight loss, or weight gain

¶ Fertility drugs

¶ Cosmetic or hair growth drugs

¶ Cold medicine

¶ Prescription vitamins and minerals

¶ Over-the-counter drugs

¶ Barbiturates (e.g., Amytal)

¶ Benzodiazepines (e.g., Valium, Ativan, Xanax, Klonopin, Alprazolam,

Lorazepam, Restoril)

¶ Drugs for treatment of erectile dysfunction

¶ Drugs covered under Medicare Part A or Part B21

¶ Drugs prescribed “off-label” (i.e., for treatment of an indication other

than the one indicated on the drug’s FDA-approved labeling, and for an

indication not approved in one of three pharmaceutical compendia).22

Medicaid and EPIC will still cover these drugs, to the extent they were

covered before.23



Coverage and Cost

18

Drugs previously covered by Medicare Part B will continue to be covered by

Part B and not Part D.24

TrOOP

Flip back to the chart on page 14, and look at the horizontal axis. You may be

wondering which drug costs count towards the running tally that pushes a

beneficiary from deductible to initial coverage period, into the coverage gap,

and into catastrophic coverage. The answer is: TrOOP (which stands for

True Out-Of-Pocket, which is enough of a misnomer that I won’t even bother

to explain it.)

TrOOP is an annual, running, cumulative total of certain types of

expenditures made for Part D covered drugs, both by the beneficiary and by

the plan (and certain others) on behalf of the beneficiary. Thus, a beneficiary

might have low actual out-of-pocket costs in the form of co-payments, but

because the total cost of their drugs (paid by the plan) is high, they will reach

the coverage gap (and get out of it) more quickly than someone taking

cheaper drugs.

But not all drug costs count towards TrOOP. For example, excluded drugs do

not count towards TrOOP (see p. 17). Nor do drugs that are covered by

Part D, but not on the plan’s formulary (see p. 15).

The following chart shows which costs are TrOOP-eligible and which are not.
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Figure 4: TrOOP Chart25

Pharmacies

Once a beneficiary has enrolled in a Part D plan (either a PDP or MA-PD),

they can only use their drug coverage at pharmacies that are in the plan’s

network. If a beneficiary goes to a pharmacy that is not in their plan’s

network, then the plan will not pay any portion of the cost, nor will the

amount they spend count towards TrOOP. Thus, it is important, when

selecting a plan, to ensure that one’s favorite pharmacy is in-network.

The government sets rules about how many pharmacies any given Part D

plan must have in their network in a given geographic area.

¶ In urban areas, a Part D plan must contract with enough pharmacies so

that at least 90 percent of Medicare beneficiaries, on average, live within

2 miles of a network pharmacy.27

¶ In suburban areas, 90% of beneficiaries must live within 5 miles of a

network pharmacy.

TrOOP-eligible Not TrOOP-eligible

¶ Amounts paid (by member and plan) for drugs on plan’s
formulary (or that were approved in exception process)
during the deductible, initial coverage period, and
coverage gap

¶ The entire payment made by EPIC counts towards
TrOOP costs, not just the portion paid by the client. But

this is only for drugs on the PDP formulary.
26

¶ Contributions from family, friends, and charities (as long
as not employer- or union-affiliated)

¶ Payments on member’s behalf by Health Savings
Account, Flexible Spending Account, or Medical
Savings Account

¶ CASH assistance (not actual drugs) provided by drug
manufacturer patient assistance programs (PAP). See
p. 57.

¶ Drugs not on the plan formulary, if plan granted an
exception initially or on appeal

¶ Co-pays waived or reduced by pharmacy (if member
has Extra Help; or if not, as long as waiver isn’t
advertised or routine, and pharmacist determines that
member is financially needy and cannot pay the co-
pay)

¶ Monthly premiums

¶ Drugs not on plan formulary, if no exception was
granted or appeal won

¶ Drugs excluded from the Medicare drug plan, such as
benzodiazepines (Valium, Ativan), barbiturates and
over-the counter. See p. 17.

¶ Payments for over-the-counter drugs, vitamins

¶ Drugs purchased at a pharmacy that is not in the plan’s
network

¶ Drug costs that are paid or reimbursed by insurance,
group health plan, Federally-funded program, or other
third-party payment arrangement

¶ Payments by insurance that is not “creditable” - workers
comp, auto insurance

¶ Payments by government programs such as VA,
TRICARE, or Black Lung, even though they are
creditable

¶ Payments by state programs that receive federal
funding such as ADAP (AIDS Drug Assistance
Program)

¶ Drugs provided by a drug manufacturer patient
assistance program (PAP). See p. 57

¶ Drugs purchased from Canadian mail-order pharmacies
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¶ In rural areas, 70% of beneficiaries must live within 15 miles of a network

pharmacy.

In the New York City area, the majority of pharmacies accept all Part D plans.

However, many independent, non-chain pharmacies do not, so it’s still

important to check before recommending a particular plan.

Mail-Order Pharmacies

Plans may use mail-order pharmacies, but may not require members to use

mail-order.28 However, they may provide incentives, like cheaper co-pays.

As a result, it is often most cost-effective for beneficiaries to use their plan’s

mail-order system. If a beneficiary uses their plan’s mail-order pharmacy,

they will have to order 90-day supplies of all their prescriptions.

Residents of nursing homes

Drug plans are required to contract with any qualified pharmacy willing to

participate in the plan’s Long Term Care network. Plans must have a

network of pharmacies that provide convenient access for nursing home

residents enrolled in the plan.29

Preferred vs. Non-Preferred Pharmacies

There are two broad categories of pharmacies: in-network and out-of-network.

Plans will pay for drugs only from a pharmacy that is in the plan, except in

very narrow emergency circumstances. In-network pharmacies are further

divided between preferred and non-preferred. Although the plan will cover a

beneficiary’s drugs in a non-preferred pharmacy, their out-of-pocket cost will

be higher.30 As a result, you should ensure that your clients select Part D

plans for which their favorite pharmacy is preferred.
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Extra Help

Who gives it? Federal government – Centers for Medicare and Medicaid
Services (CMS)

Those who are not deemed eligible must apply through the
Social Security Administration (SSA) pursuant to separate
eligibility rules administered by SSA

Who gets it? Medicare beneficiaries who are eligible for Part D and who have
limited income and/or resources

Eligibility ¶ Deemed Eligible by receiving Medicaid, MSP, or SSI; OR

¶ Application approved by SSA under one of the following:

– Full Extra Help
i

Income below $1,218/mo. (single), $1,639/mo. (couple)
Resources below $8,100 (single), $12,910 (couple)

– Partial Extra Help
i

Income below $1,353/mo. (single), $1,821/mo. (couple)
Resources below $12,510 (single), $25,010 (couple)

What do you
get?

Subsidy that reduces or eliminates many of the costs associated
with Medicare Part D drug coverage

What is Extra Help?

Extra Help, also known as the Low- or Limited-Income Subsidy (LIS), is a

Federal subsidy administered by CMS that helps Medicare beneficiaries with

limited income and/or resources to pay for some or most of the costs of

Medicare prescription drug coverage. Some of the costs covered in full or in

part by Extra Help include the monthly premiums, annual deductible,

co-payments, and the coverage gap.

There are two types of Extra Help, Full and Partial, that differ in terms of

eligibility and how much of a subsidy they provide.

i These income and resource limits are for 2009 but will remain effective until

March 31, 2010.
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Eligibility for Extra Help

There are two different ways of becoming eligible for Extra Help: being

deemed eligible by receiving certain other public benefits, or by applying to

the Social Security Administration (SSA).

Deemed Eligible

Some people are “deemed” eligible for Extra Help and will be automatically

enrolled in Extra Help.31 They do not need to file an Extra Help

application.32

Individuals are deemed eligible
33 who:

¶ Are entitled to benefits under Medicare Part A (hospital insurance) or

enrolled in Medicare Part B (supplementary medical insurance) or both;ii

AND

¶ Are enrolled in one of the following:

– Supplemental Security Income (SSI) benefits (including 1619(b)),34 or

– Medicaid with prescription drug coverage,35 or

– Medicare Savings Program (MSP) such as Qualified Medicare

Beneficiaries (QMB)36, Specified Low-Income Medicare Beneficiaries

(SLMB)37, or Qualifying Individuals (QI-1)38.

Dual Eligibles
Those who receive Medicaid and Medicare are called dual eligibles. They are

deemed eligible for Full Extra Help. Before January 1, 2006, dual eligibles

had drug coverage through Medicaid. On that date, CMS switched them

en masse onto Medicare drug coverage through Part D.

All dual eligibles are deemed eligible for Full Extra Help. When CMS

identifies a dual eligible without Part D coverage, they will automatically

enroll them in a standalone PDP chosen at random from among the available

plans that are free for people with Full Extra Help.

This includes Medicaid recipients with a spend-down. Anyone who meets

the spend-down in any month from August to December of the current year

ii Ordinarily, only clients who receive Social Security Retirement or Disability

benefits would have Medicare. However, the State enrolled about 100,000 SSI-

only Medicaid recipients into Medicare to save the State money. See endnote 108.

Ask SSI-only clients if they have a Medicare card. If so, they too lost Medicaid

drug coverage on January 1, 2006, and would be deemed eligible for Full Extra

Help.

MSP
Medicare Savings Program

QMB
Qualified Medicare Beneficiaries
(pronounced “Quimby”)

SLMB
Specified Low-Income Medicare
Beneficiaries
(pronounced “Slimby”)

QI-1
Qualified Individuals
(pronounced “QI-1”)
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should be automatically enrolled in Extra Help for all of the next year. This is

true even if they were cut off Medicaid later in the current year or will be cut

off next year. See p. 30.

Medicare Savings Programs

In these programs, the Medicare Part B premium ($94.60/mo. in 2010)39 is

paid for by the State of New York. One of the MSPs, QMB, also pays for the

deductibles, coinsurance, and co-payments charged under Medicare Part A

and B (as long as the patient sees a provider who accepts Medicaid).

In addition to these benefits, all beneficiaries approved for any MSP are

deemed eligible for Full Extra Help. As a result, the best way of helping a

client to get Extra Help is by applying for an MSP.

For MSP eligibility, see the chart on p. 25.40

No Asset Test
As of April 2008, there is no longer any asset limit for any of the MSPs. As a

result, it is the perfect solution for clients whose income is low but whose

savings put them over the limit on the Extra Help application.

Applying for MSP
It’s easy to apply for an MSP! The Medicare Rights Center (MRC) gives

training sessions to help you become a Deputized Agent to take MSP

applications in NYC. With this power, you can ensure that applicants have

all the right documentation, get the applications double-checked by the

experts at MRC, and put them on the fast-track for processing by NYC’s

Human Resources Administration (HRA). The Legal Resources Program

sends out e-mails periodically when MRC is offering these trainings; sign up

soon!

Even without a deputized agent to help, it is very easy to apply for an MSP.

There is a one-page application form41 for all three programs, which can now

be submitted to the local District of Social Services (DSS) in person or by mail.

For NYC, the DSS is HRA; other counties usually just call it the DSS.

Even if you have decided to help a client apply for an MSP, it is a good idea

to apply for Extra Help also (if the client is eligible for both). The reason for

this strategy is that it takes longer to process an MSP application than for SSA

to process an application for Extra Help. By applying for both, the client will

get Extra Help more quickly, and then get MSP once approved.

Contact Legal Resources

...if you want to become a
deputized agent for MSP
applications, or if you are
deputized and need help
completing the application.

If client is eligible for Full Extra
Help two ways (by MSP and by
application), they should apply for
both to start getting the benefit as
soon as possible.
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Application for Extra Help

Those individuals who are not automatically deemed eligible for Extra Help

may still be eligible based on their income and resources, but these people

must submit an application to Social Security.

Unlike the rest of the Part D program, which is administered by CMS,

applications for Extra Help are administered by the Social Security

Administration (SSA).42 New York State Departments of Social Services (i.e.,

HRA in NYC) may also begin accepting applications for Extra Help.

To be eligible for Extra Help via application, the individual must:43

¶ Be entitled to benefits under Medicare Part A (hospital insurance) or

enrolled in Medicare Part B (supplementary medical insurance) or both;

¶ Be in a Part D or Medicare Advantage enrollment period or already

enrolled with a PDP or MA-PD (although SSA will not deny a subsidy

application solely because the individual files outside of an enrollment

period)44;

¶ Reside in one of the 50 states or the District of Columbia;

¶ Have countable income and resources within specified limits45 (see chart

below); and

¶ File an application with SSA online46, at Social Security office, or by mail47

The eligibility rules for Extra Help, application procedures, verification

required, and procedures for appeals are all discussed in the separate outline,

Applying for and Maintaining Extra Help for Medicare Part D, available at

http://tinyurl.com/2QNSZ8.

Not everything your client owns or earns is counted in determining Extra

Help eligibility. Common disregards include the client’s home, a burial fund,

Holocaust reparations, and funds received or conserved to pay for medical

and/or social services.

There are two new disregards thanks to the Medicare Improvements for

Patients and Providers Act of 2008 (MIPPA).48 In-kind support and

maintenance (e.g., someone else pays your rent for you or buys you

groceries) will no longer count as income. In addition, the cash surrender

value of life insurance policies will no longer be counted as a resource. These

two changes take effect only for applications submitted after January 1, 2010.

However, if an applicant was denied Extra Help any time since 2006, CMS

will send them a new Extra Help application in 2010 to determine whether

they would now be eligible in light of the new disregards.

To Apply for Extra Help:

http://www.ssa.gov/i1020/

For help filling out the application:
http://tinyurl.com/63P57F
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Backdoor to Full Extra Help

You will notice from the chart on the next page that the income limit for QI-1

and for obtaining Full Extra Help by application to SSA is identical:

135% FPL (which comes out to $1,218.38/mo. for a single applicant in 2009).

However, QI-1 (like SLMB and QMB) has no asset test. As a result, QI-1

provides a way for clients with low income but more than $8,100 of savings

to obtain Full Extra Help. In addition, if a client has income even lower than

135% FPL, but assets over the Full Extra Help asset limit, then they can use

SLMB or QMB to get Full Extra Help. This is why we sometimes call the

MSPs a “backdoor” to Extra Help eligibility.

Figure 5: 2009 Income and Asset Limits for Extra Helpiii

iii These income and resource limits are for 2009 but will remain effective until

March 31, 2010.

iv Income figures are monthly, and incorporate the $20/mo. disregard from

unearned income per household.

v Includes an extra $1,500 for singles and $3,000 for couples for burial expenses.

Household Size: One Two

Income
iv

Assets
v

Income
iv

Assets
v

Full Extra Help

Deemed Eligible

QI-1 $1,219 NO LIMIT $1,640 NO LIMIT

SLMB $1,083 NO LIMIT $1,457 NO LIMIT

QMB $903 NO LIMIT $1,215 NO LIMIT

Medicaid $787 $13,800 $1,117 $20,100

By Application to SSA $1,219
49

$8,100
50

$1,640
51

$12,910
52

Partial Extra Help $1,354
53

$12,510
54

$1,822
55

$25,010
56
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MSP application. Because SSA uses slightly different eligibility rules than

New York’s MSP program, DOH will not always be able to tell based on the

data transmitted by SSA whether an applicant is eligible for MSP.

DOH will not determine MSP eligibility for those Extra Help applicants who

don’t yet have Part A, those with an open Medicaid case, or those for whom

SSA has not transmitted adequate data. These folks’ applications will be

forwarded to the appropriate local district (in NYC, the Human Resources

Administration) for processing.

All recertifications for individuals who are approved for MSP through the

above process will be handled by the local districts.59

How Much Help Is Extra Help?

The amount of help provided by Extra Help depends upon a number of

factors. See the table on page 35 for a summary of the factors that determine

how much a person must pay towards drug coverage.

The following pages compare each cost component of a drug plan –

premium, deductible, co-pays, coverage gap, and catastrophic coverage –

between a basic plan with no extra help, with Full Extra Help, and with

Partial Extra Help.

Premiums

Basic Plan
Those without Extra Help must pay a monthly premium. The average

premium for basic New York standalone PDPs will be $37.86/month in 2010.

Full Extra Help
Monthly PREMIUM IS FREE for those with the Full Extra Help. It is paid for

by a subsidy.60 However, the premium is free only if one enrolls in one of the

ten “benchmark” plans offered in New York state in 2010.61 For a plan to be

considered “benchmark,” its premium for basic coverage must be less than

the benchmark amount for New York state in 2009, which is $33.32.62

If an extra help beneficiary opts for one of the non-benchmark plans, he or

she must pay the difference between the full premium and the premium

subsidy amount.63

Partial Extra Help
The Partial Extra Help premium is on an income-based sliding scale ranging

from 25% – 75% of the basic plan premium.64 The table below calculates the

See table listing all of the
benchmark plans in New York for
2010, along with what actions are
needed, on p. 74 in the Appendix.

Contact Legal Resources

...if a client receives an notice
about MSP, but they never
applied for MSP.
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cost of the premium assuming a plan premium of $33.32; the actual premium

owed with Partial Extra Help varies from plan to plan.

Figure 7: Sliding scale premium for Partial Extra Help

Deductible

Basic plan
In 2010, $310 is the maximum deductible for a basic plan (although some

have a lower, or no, deductible).

Full Extra Help
Full Extra Help has NO deductible. 66

Partial Extra Help
In 2010, Partial Extra Help has a $63 deductible (or lower, if the plan has a

lower deductible for those without a subsidy).67

Co-Payments

Basic Plan
After meeting the $310 deductible, basic plan members must pay

approximately 25% of drug costs in co-payments until they have reached

$2,830 in TrOOP. The Part D plan pays the other 75%.

Full Extra Help
The co-pays owed by Full Extra Help recipients depend upon whether they

are on Medicaid, and where their income falls relative to the Federal Poverty

Line. The co-pays range from $0 up to $6.30 per drug.68 See the table at p. 35.

Medicaid recipients pay NO co-pay in a nursing home. 69

vi There will be some beneficiaries who get Partial Extra Help even though their

income is below 135% of the FPL. This is because their assets are over the limit

for Full Extra Help, but under the limit for Partial Extra Help. These people will

have a full premium subsidy, but will have the deductible and co-pays that go

along with Partial (not Full) Extra Help.

IncomeFederal Poverty
Level (FPL)

65
Single Couple % of Subsidy Monthly Premium

Below 135%
vi

$1,219 $1,640 100% $0.00

135% – 140% $1,264 $1,700 75% $8.33

140% – 145% $1,309 $1,761 50% $16.66

145% – 150% $1,354 $1,821 25% $24.99

Over 150% Ineligible for Partial Extra Help 0% $33.32
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NOTE – In Medicaid, if a beneficiary tells the pharmacist that she cannot

afford the co-payment, the pharmacist must give the drug anyway (i.e.,

“waive the co-payment”). THAT IS NOT TRUE in Part D! Pharmacists may
waive the co-payment, but are not required to. See p. 30.

Partial Extra Help
After meeting their $63 deductible, beneficiaries on Partial Extra Help must

pay 15% of their drug costs as co-pays.70

Figure 8: Copayments for Extra Help (2010)

Generic
Drugs

Brand-Name
Drugs

Full Extra Help – < 135% FPL – Copayments charged until total drug costs reach
$6,440 (including costs paid by drug plan), then NO COPAY for the rest of the
year

Medicaid recipients with income < 100%
FPL

$1.10 $3.30

Medicaid recipients with income between
100% – 135% FPL

$2.50 $6.30

Non-Medicaid recipients with income under

135% FPL71

$2.50 $6.30

Medicaid recipient in a nursing home, even
a brief stay

$0.00 $0.00

Partial Extra Help – 135% – 150 % FPL
vii

15%

Reduced to
$2.50 in
catastrophic
coverage

15%

Reduced to
$6.30 in
catastrophic
coverage

Coverage Gap

Basic Plan
In the basic plan, once members have incurred $2,830 in drug costs (i.e.,

TrOOP), the plan stops paying 75% of their drug costs. Instead, the plan pays

nothing until the member’s TrOOP tally has reached $6,440.

Extra Help
In both types of Extra Help, there is no coverage gap. After their TrOOP

reaches $2,830, beneficiaries continue paying the same co-pays shown in

Figure 8 above until they reach catastrophic coverage.

vii See footnote vi on page 28.
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Catastrophic Coverage

Basic Plan
Once basic plan members make it across the coverage gap by incurring $3,610

in drug costs, their co-pays are reduced to the greater of 5% of drug cost or

$2.50 generics / $6.30 brand-name for the rest of the year.

Full Extra Help
NO co-payments once TrOOP reaches $6,440 in drug costs.72

About waiving co-pays

Because Full Extra Help recipients only pay co-pays until incurring $6,440 in

covered drug costs, those with high monthly drug costs may only have to

pay co-pays for a few months out of the year. For this reason, they may be

able to convince pharmacists to waive the co-pays until they reach that limit,

secure in the knowledge that their plans will pay the full cost for the rest of

the year.

Pharmacists are allowed to waive Part D co-pays, as long as they do not

advertise that they do it, or do it routinely. If the customer does not have

Extra Help, then the pharmacist may waive co-pays only after “determining

that the beneficiary is financially needy or after failing to collect the cost-

sharing amount despite reasonable efforts.”73

Partial Extra Help
Co-pays are reduced to $2.50 (for generic drugs) and $6.30 (for brand-name

drugs) when they reach catastrophic coverage.74

For both Full and Partial Extra Help, the $6,440 catastrophic threshold

includes amounts paid by the beneficiary, by the plan, and by the Extra Help

subsidy.

Keeping Extra Help

As with all other public benefits, being approved initially does not mean that

the applicant will receive the benefit forever. Beneficiaries must recertify

their eligibility in order to keep Extra Help. But because there are different

ways of obtaining Extra Help, there are also different ways of recertifying

(with different names, naturally).

Redeeming

Those who are deemed eligible for Extra Help (because they have Medicaid,

SSI, or an MSP) are subject to redeeming to keep their Extra Help from year to

year. This generally means that they must have been on Medicaid, SSI, or an
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MSP for at least one month before a certain cut-off date in the current year to

continue having Extra Help in the coming year.

For someone who was deemed eligible in 2009 to keep their deemed status in

2010, they must have been eligible for Medicaid or MSP for at least one

month in July 2009 or after.

For example, if an individual lost QI-1 in May 2009 and did not become

eligible for any other MSP or Medicaid by July, then they will not be

redeemed for 2010. Their Extra Help will continue for the remainder of 2009,

but will terminate effective January 1, 2010. In September 2009, CMS sent

letters (printed on gray paper) to beneficiaries who will not be redeemed in

2010, including an application for Extra Help.75

There is a Special Enrollment Period for those who lose Extra Help, so if a

client’s financial situation has changed in a way that causes them to lose the

subsidy effective January 1, they can still switch to a more appropriate Part D

plan through March 31. See p. 37 for more on SEPs.

Redetermination

Whereas those who have Extra Help by being deemed eligible undergo

redeeming, those who applied for Extra Help undergo redetermination.

Redetermination is the process by which SSA decides whether those who

received Extra Help in the past will continue to have it, and at what level.

Remember, redetermination applies only to those who applied to SSA for

Extra Help, which will not include any clients with Medicaid or an MSP.

In addition, SSA does not send redetermination forms to everyone who

applied and were approved for Extra Help. Those who do not receive forms

will be passively redetermined eligible for Extra Help in 2010.

If a beneficiary receives a redetermination form from SSA, then they must

return the enclosed form within 30 days (or request an extension), or else

their Extra Help will be terminated effective January 1, 2010, and they will

have to reapply. This is true even if they had no change in their financial

situation.

There are two types of redetermination that can occur:76

Contact Legal Resources

...if your client receives a gray
letter from CMS telling them that
they are “unredeemed.”

See table on p. 77 of Appendix for
a list of mailings beneficiaries
might receive.
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Initial Redetermination
SSA will send redetermination forms to a sub-set of those who were

approved for Extra Help between May 2008 and April 2009.

Only those who meet one of the following criteria will be selected for this

initial redetermination:

¶ Beneficiaries for whom SSA data indicates a potential change in subsidy;

¶ Beneficiaries who receive in-kind support and maintenance;

¶ Beneficiaries who are members of a couple with different filing dates or

different subsidy amounts;

¶ Beneficiaries who reported an event that could impact Extra Help

eligibility or amount (such as a change in income or assets);

¶ Beneficiaries who did not respond to a request by SSA’s Office of Quality

Performance for review of eligibility;

¶ Beneficiaries for whom the Office of Quality Performance found errors in

their record.

Cyclical Redetermination
For its cyclical redetermination, SSA selects from all Extra Help recipients,

including those who were approved for Extra Help in previous years. This

sub-set is based on those who fit a profile for individuals who are more likely

to have a change in household size or finances that would affect eligibility for

Extra Help. The cyclical redetermination will also include:

¶ Beneficiaries who are members of a couple with different filing dates or

different subsidy amounts;

¶ Beneficiaries who reported an event that could impact Extra Help

eligibility or amount (such as a change in income or assets);

¶ Beneficiaries who did not respond to a request by SSA’s Office of Quality

Performance for review of eligibility;

¶ Beneficiaries for whom the Office of Quality Performance found errors in

their record.

The following table shows what kinds of events could impact Extra Help

eligibility or amount, how long the recipient has to respond, when the change

will be effective, and what will happen if the form isn’t returned.



Extra Help

33

Figure 9: Changes in Situation for Redetermination

Note on terminology: “Other Events” can also result in a change in subsidy.

Aid Continuing and Appeal
If SSA decides to change a recipient’s Extra Help, it must send a notice of

proposed action, stating the effective date and appeal rights.82

The individual has the right to continue receiving Extra Help at the

previously established level until there is a decision on their appeal if the
appeal is filed within 10 days after receipt of the notice.83

Thus it is very important to file an appeal immediately if you lose Extra Help

on a redetermination.

Those who lose Full or Partial Extra Help for 2009 will be eligible for a

Special Enrollment Period, from January through March, to switch to a

different plan. See p. 37 for more on SEPs.

Changed Situation

Must Return
Redetermination Form
Within:77

Effective Date of
Change in
Subsidy78

If Redetermination Form is
Not Returned, Subsidy Will
Be Terminated:79

“Subsidy-Changing Events” (SCEs):

You marry

You and your spouse, who lives with you,
divorce

Your spouse, who lives with you, dies

You and your spouse separate, unless the
separation is a temporary absence

You and your spouse resume living
together after having been separated

You and your spouse, who lives with you,
have your marriage annulled

90 Days The month
following the
month of your
report

The month following the
expiration of the 90-day
return period.

Within 90-day period, you
may request an extension

up to 30 days
80

“Other Events”:

¶ You (or your spouse, who lives with you, if
applicable) expect your estimated annual
income to increase or decrease in the next
calendar year

¶ You (or your spouse, who lives with you, if
applicable) expect your resources to
increase or decrease in the next calendar
year

¶ Your family size has changed or will
change

¶ Any other change other than an SCE

30 Days

However, SSA will
postpone
redetermination based
on reports of “other
events” until the annual
redetermination at the
end of the year
(between August and

December)
81

January of the
next year

January of the next year

Contact Legal Resources

...if your client receives a notice
from SSA informing them that
they are going to lose Extra Help
in 2010.
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Quiz – Who Must Apply for Extra Help?

Which of these people are automatically enrolled in Extra Help and which

must apply to SSA? And if so, will their application be approved? The

answers are in the endnote.84

¶ Kate is a 68 year old widow and has Medicare and Medicaid with a

spend-down of $300. She gets 20 hours/week of Medicaid home

attendant services.

¶ Henry is a 53 year old man on Social Security Disability who has

Medicare, but the Part B premium is not being deducted from his SSDI

check each month.

¶ Natalie and Jack are both 69 years old. Neither has Medicaid nor is

enrolled in an MSP program. Their income is $33,750 a year.

¶ Ralph’s annual income from Social Security is $15,000. He has Medicare,

but not Medicaid or an MSP. He has $12,000 in the bank between his

checking and savings accounts.



Figure 10: Summary of Extra Help Coverage (2010)

Full Extra Help Partial Extra Help

Standard
Benefit

Dual in
Nursing
Home

Dual
< 100% FPL

Dual 100%
– 135% FPL MSP

Applicant
< 135% FPL

135% –
140% FPL

140% –
145% FPL

145% –
150% FPL

Method of
Enrollment

N/A Deemed Deemed Deemed Deemed Application Application Application Application

Premium $37.86/mo.
(1)

None
(2)

25%
(3)

50%
(3)

75%
(3)

Deductible $310 None
(4)

$63
(5)

Co-Pays

From meeting
deductible to
$2,830

25% $0 $1.10
generic,

$3.30 brand

$2.50
generic,

$6.30 brand

$2.50
generic,

$6.30
brand

(6)

$2.50
generic,

$6.30 brand
15%

(7)

Coverage Gap

$2,830 – $6,440

100%
(8)

There is no coverage gap for Full or Partial Extra Help recipients. They pay the same co-pays they were paying before
reaching $2,830 until they reach the $6,440 catastrophic threshold.

Catastrophic Co-
Pays

> $6,440

Greater of:
$2.50 generic
$6.30 brand

- or -
5%

$0 – The catastrophic threshold is reached when the total amount paid for
covered Part D drugs – the amount paid by the plan plus the copayments

paid by the client – reaches $6,440. No copays are charged after that point.

$2.50 generic,

$6.30 brand
(10)

(1) Average premium for basic plan in New York.

(2) 42 CFR § 423.780(a), 423.780(e)(1)

(3) This is the percentage of the benchmark premium that the beneficiary is responsible for paying.

(4) 42 CFR § 423.782(a)(1)

(5) 42 CFR § 423.782(b)(1)

(6) The regs governing Extra Help do not indicate what co-pay subsidy is provided to MSP participants. 42 C.F.R. § 423.782(a)(2)(i). However, the POMS indicates that MSP and SSI-only

beneficiaries have the $2.50/$6.30 co-pays. SSA POMS § HI 03001.001E, at http://policy.ssa.gov/poms.nsf/lnx/0603001001 (November 16, 2007).

(7) 42 CFR § 423.782(b)(2)

(8) Without Extra Help, members of basic plans have no coverage during the doughnut hole. They must pay 100% of the costs of their drugs, in addition to their monthly plan premiums.

(9) 42 CFR § 423.782(a)(3); 42 U.S.C. §§ 1396w-102(b)(4)(C)(ii), 1396w-102(b)(4)(B)(i)(I), CMS Issue Paper #3, Additional Help to Those Who Need It Most: Those With High Drug Costs and

Those With Low Incomes (January 21, 2005), at http://www.cms.hhs.gov/States/Downloads/MedicarePrescriptionDrugProgram&LimitedIncomeAssistance.pdf.

(10) 42 CFR § 423.782(b)(3)

Note: For actual dollar values of FPL percentages in 2009 (2010 numbers are not yet available), see http://www.nyc.gov/html/hra/downloads/pdf/income_level.pdf.
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Enrollment

Remember that there are two types of enrollment involved in Part D:

enrollment in a drug plan, and enrollment in Extra Help. This section is just

about enrolling in a drug plan.

Initial Enrollment Period (IEP)

When someone first becomes eligible for Medicare, because they have either

turned 65 or received Social Security Disability Insurance (SSDI) for 2 years,

they have an Initial Enrollment Period for Part D identical to the Initial

Enrollment Period for Part B. They have a 7-month period to enroll in a drug

plan. The period begins 3 months before and ends 3 months after the month

of either (a) their 65th birthday, or (b) the month they begin to receive

Medicare based on disability (the second anniversary of receiving SSDI).85

Annual Coordinated Election Period (ACEP)

Anyone can enroll or change plans during Annual Coordinated Election

Period (ACEP) which is from November 15 - December 31 of each year, with

the change taking effect on January 1 of the following year.86

Those who didn’t enroll during their IEP, but who waited until the ACEP,

may have to pay a Late Enrollment Penalty when they do enroll, unless an

exception applies. See p. 41.

Special Enrollment Periods (SEPs)

Special Enrollment Periods87 are opportunities for certain Medicare

beneficiaries to make certain enrollment decisions outside of the IEP and

ACEP. There are at least 35 different SEPs. Each SEP corresponds to a

different circumstance. Due to the large number of SEPs, the following list is

not exhaustive, but includes the most common SEPs.

For an in-depth listing of available SEPs, see Health Assistance Partnership,

Special Enrollment Periods, included on p. 8 of the Appendix, and available

at http://www.hapnetwork.org/assets/pdfs/2010-aep-toolkit/special-

enrollment-periods-2010.pdf (October 2009).

See HAP’s SEP table on p. 81 of
the Appendix
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Involuntary Loss of Creditable Coverage
If an individual loses prescription drug coverage that is creditable (see p. 41),

through no fault of their own, then they will have a SEP ending two months

after the loss, or after they receive notice of the loss, whichever is later.88

Extra Help
All Extra Help recipients – dual eligibles, MSP participants, and people with

Full or Partial Extra Help through Social Security – have a perpetual SEP that

allows them to change plans once a month. Those who lose their Extra Help

have a three-month SEP to change plans or disenroll from Part D.89

Plan Moves or Terminates
Those whose PDP or MA plan ceases operating in their area or whose

contract is terminated by the plan or CMS mid-year have a three-month SEP90

Beneficiary Moves
People who move outside the coverage area of their PDP can change plans

once during an SEP that runs from one month before the month of their move

to two months after the month of their move.91

Material Contract Violation
People whose PDP substantially violated a material provision of its contract,

such as by failing to provide benefits on a timely basis or in accordance with

applicable quality standards, or by materially misrepresenting the plan's

provisions in marketing the plan to the person.92

Exceptional Circumstances
People who “meet other exceptional circumstances as CMS may provide.”93

A few common examples:

¶ “[F]or individuals enrolling in employer/union group-sponsored Part D

plans, for individuals to disenroll from a Part D plan to take

employer/union-sponsored coverage of any kind, and for individuals

disenrolling from employer/union-sponsored coverage (including

COBRA coverage) to enroll in a Part D plan.”94 Thus, those who leave

their job but cannot afford to pay the high COBRA premiums will be able

to enroll in Part D upon losing their COBRA coverage.

¶ Anyone who moves into, resides in, or moves out of a variety of

institutional settings, including Skilled Nursing Facilities and Nursing

Facilities. The SEP upon moving out is for 2 months.95

¶ Individuals enrolled in a State Pharmaceutical Assistance Program

(SPAP), such as EPIC, have an SEP to make one enrollment choice by the

end of the calendar year.96

Extra Help SEP

Everyone with Medicaid, MSP,
Full Extra Help, or Partial Extra
Help can change plans
whenever they want, effective
the first of the next month.

EPIC Members Have a SEP

EPIC members can make one
additional enrollment choice each
year.
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Since July 1, 2007, EPIC has required almost all of its members to join a

Part D plan. When EPIC sees that one of its members does not have

Part D coverage, EPIC will automatically enroll them in a plan. EPIC

makes this enrollment using the SPAP SEP. As a result, the beneficiary

themselves cannot use the SEP in that year. However, they can use the

“loss of creditable coverage” SEP to switch from the plan EPIC assigned

them, because once EPIC becomes secondary to Part D it is no longer

considered “creditable coverage.”

Those EPIC members who already have Part D plans still have the use of

their SPAP SEP, because EPIC never used it for them. See p. 51 for more

on EPIC.

¶ Individuals who enrolled in Medicare Advantage plans “based on

misleading or incorrect information provided by plan employees, agents

or brokers.” To use this SEP, it is best to select the new plan first, then

call 1-800-MEDICARE and explain the facts. The customer service

representatives have authority to decide whether this SEP applies on a

case-by-case basis.97 It has been relatively easy for people to disenroll

prospectively, but it may require more advocacy for your client to be

disenrolled retroactively.

Open Enrollment Period

From January 1 – March 31 of each year, a person can do any one of the

following once:

¶ Enroll in a Medicare Advantage plan (including MA-PD) when first

eligible for Medicare A & B;

¶ Switch from one MA-PD to another MA-PD;

¶ Switch from MA-PD to “Original Medicare” plus a PDP;

¶ Switch from a Medicare Advantage plan without drug coverage to

another Medicare Advantage plan without drug coverage;

¶ Switch from a Medicare Advantage plan without drug coverage to

“Original Medicare,” but cannot add a PDP or MA-PD

¶ Switch from “Original Medicare” plus PDP to an MA-PD or

¶ Switch from “Original Medicare” without a PDP to a Medicare

Advantage plan without drug coverage98

Notice that you cannot enroll in or disenroll from Part D during this time;

you can only change whether you receive your Part D coverage from a PDP

or MA-PD, or switch between MA-PD plans.

Contact Legal Resources

...if you believe your client
enrolled in a Medicare Advantage
plan on the basis of misleading
information.

Open Enrollment Period

– Just for Medicare Advantage
changes

– January 1 - March 31
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Changing Plans

Generally, people can only change Part D plans during the ACEP from

November 15 to December 31 of each year, with an effective date of January 1

of the next year.

EXAMPLE: Lourdes became eligible for Medicare in March 2009. She can use

her Initial Enrollment Period to enroll in a Part D plan as late as June 30, 2009.

HOWEVER, if she waits until then to enroll, she won’t be able to change

plans until the ACEP from 11/15/08-12/31/08.

Beneficiaries get to make one enrollment choice during a given enrollment

period. This means that if someone wants to switch plans, they should not

disenroll from the old plan. They should just use their enrollment period to

enroll in a new plan, and they will be automatically disenrolled from the old

one.

In general, a beneficiary may make ANY enrollment choice during an

enrollment period (either enroll for the first time, disenroll, or switch plans).

However, there are some SEPs where only certain changes can be made.

Lock-In

If a Medicare beneficiary enrolls in a PDP or MA plan during their IEP or

ACEP, they generally are locked in to that plan until the next ACEP. Only if

they are covered by a SEP, or if they want to make one of the changes

available during the OEP for Medicare Advantage, can they switch plans

between ACEPs.

How do you enroll in a Part D plan?

There are several different ways to enroll in a Part D plan (assuming you

have an enrollment period that allows you to enroll). The fastest way is

probably to call the customer service number of the plan in which you want

to enroll. However, you might need to call 1-800-MEDICARE to invoke your

rights under a SEP.

¶ Call the plan

¶ Call 1-800-MEDICARE

¶ Use the Plan Finder website at http://medicare.gov/MPDPF

Contact Legal Resources

...for help determining whether a
client can change plans outside of
the ACEP.
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When is the enrollment effective?

All enrollments or plan changes made during the Annual Coordinated

Election Period (ACEP) – between November 15 and December 31 – will be

have an effective date of January 1.

Note, however, that as a practical matter, enrollments made after December 7

are not guaranteed to be effective at the pharmacy counter January 1.

Although beneficiaries may seek reimbursement from the plan for their out-

of-pocket costs should their new plan not pick up in time, it is better to

enroll/change early and have a seamless transition.

Enrollments during the IEP, OEP, or a SEP will have different effective dates,

depending upon the enrollment period used.

Automatic deduction of the premium

A plan may offer to deduct automatically a member’s premium from his

Social Security check each month. This is similar to the way in which many

people have their Part B premiums deducted.

This seems convenient for people who don’t want another monthly bill;

however, due to the many problems with this feature in 2006 and 2007, CMS

has recommended that people not activate the deduction from their Social

Security checks.

Best option: Your client can set up an auto-debit from his checking account or

an automatic monthly charge to his credit card.

Alternately, the client can opt to receive a book of premium coupons, which

the client must send in each month along with a check for the premium.

Late Enrollment Penalty (LEP)

What is the Late Enrollment Penalty?

Although the Part D prescription drug benefit is “voluntary,” there is a

penalty for not enrolling in it as soon as you’re eligible. A Part D-eligible

person is subject to the penalty when she waits more than 63 days after losing

creditable coverage to enroll in Part D. (This includes those who were

eligible for Part D by May 2006 and didn’t sign up, even though they didn’t

have any creditable coverage to lose.) The penalty is added to the person’s

Part D monthly premium for as long as the person stays on Part D.99 There

are some exceptions.
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Creditable Coverage

There is NO penalty for delay (up to 63 days) as long as the beneficiary has

drug coverage that is “creditable.”100 This is drug coverage that is as good as

or better than the standard basic Part D benefit. The only way to know

whether drug coverage is creditable is to get a written notice from the

insurer; it’s not up to the beneficiary to decide whether their coverage is as

good as Medicare’s.

NOTICE – Employers, unions, Medigap and other health insurers are required

to send notices to their members (employees, retirees, etc.) each Fall as to

whether or not their coverage is considered “creditable” by Medicare.101

Beneficiaries should be urged to request these notices if they don’t have

them, and to keep them in a safe place.

Once you lose “creditable coverage,” you have 63 days to sign up for

Part D.102 If you do this, there will be no penalty when you do join.

Examples of creditable coverage
¶ VA coverage and Tricare (military) coverage is creditable.

¶ EPIC coverage is only considered creditable if you are exempt from the

mandatory enrollment of EPIC enrollees into Part D. See more about

EPIC at p. 51.

Examples of non-creditable coverage
¶ ADAP, unfortunately, does not count as “creditable” coverage.

¶ Medigap policies H, I, and J, which cover some prescription drug costs,

are not creditable. Some old Medigap policies bought before 1992 may be

creditable. Those with Medigap plans that cover drugs may keep these

plans – they will not expire. The LEP only applies if they choose to leave

the Medigap plan and join Part D, which they may reasonably decide

never to do. See more on Medigap at p. 56.

¶ Employer, retiree, union, and other health insurance may or may not be

creditable. It has to be pretty bad to NOT be as good as Part D!

– WARNING ABOUT RETIREE BENEFITS: Retirees who receive

notice that their retiree coverage is creditable do not have to join a

Part D plan to avoid a penalty. But what if they join one anyway –

perhaps they are confused, or fall prey to aggressive marketing?

They risk losing their entire retirement health package, not just their

drug coverage.103

– People should NOT sign up for Part D if they or their spouse has

“creditable” retiree coverage without verifying that the retiree plan

will not cut off their or their dependent’s health coverage.
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How much is the penalty?

The beneficiary’s monthly premium is increased by 1% of the current year’s

“base beneficiary premium” per month of delay.104 The base beneficiary

premium for 2010 will be $31.94.105 The beneficiary will have to pay this

penalty for as long as he’s enrolled in Part D. The amount of the premium

changes each year based upon changes in the base beneficiary premium.

Extra Help wipes out the penalty

If a beneficiary has Full or Partial Extra Help, there is NO LEP. CMS has

waived the LEP for people with Extra Help for the last few years, and this

policy has now been made law.106

Automatic Enrollment

Once a Medicare beneficiary is approved for Extra Help, she will be

automatically enrolled into a Part D plan.

Medicaid – Once somebody becomes a dual eligible, she will be required to

join a Part D plan as a condition of Medicaid eligibility. If she does not select

a plan by a certain date, then CMS will automatically assign her to a basic

Part D plan.

MSP, Full or Partial Extra Help – Those with Extra Help but who are not on

Medicaid will also be automatically enrolled in a Part D plan if they have not

selected one on their own.

This automatic assignment is RANDOM. In 2010, the assignment will be to

one of ten benchmark plans (list on p. 1 of Appendix). The assignment takes

no account of the individual’s actual needs - whether the plan covers their

medications or includes their local pharmacies.

The only Extra Help beneficiaries not assigned randomly are those already

enrolled in Medicare Advantage (MA). They will be assigned to the

Medicare Advantage plan’s drug plan (MA-PD).

Because Extra Help recipients have a continuous SEP to change plans, they

can always switch out of the plan into which they were auto-assigned,

effective the first of the following month.

Reassignment

Every year, there are some plans that leave the Part D program, and others

that increase their monthly premiums. So what happens if your client’s plan

Another benefit of Extra Help:

No LEP!
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is going out of business in 2010? And if they are currently paying no

premium for Part D because they have Full Extra Help, will they have to start

paying a premium in 2010 if the plan’s premium increases?

To address this situation, CMS will reassign certain categories of people into

new plans for 2010. In general, here’s how it works.

Only the following people will be subject to reassignment by CMS:

¶ Who had Full Extra Help in 2009, because:

– Dual Eligible (Medicare + Medicaid);

– Medicare Savings Program (QMB, SLMB, or QI-1); or

– Applied to SSA and accepted for Full Extra Help (not Partial Extra

Help);

¶ Who continue to be eligible for Full Extra Help in 2010;

¶ Who were auto-enrolled or into their 2009 plan by CMS;

¶ Who did not affirmatively choose or switch their plan; AND

¶ Whose 2009 plan will either:

– Terminate in 2010, or

– Increase its premium in 2010 to more than $33.32.107

Those who satisfy the above criteria will be reassigned as follows:

¶ If the same company that offered their 2009 plan has a Basic plan in 2010

with a premium less than $33.32, the company will reassign them to that

plan. If the company has more than one such plan in 2010, it will

randomly choose one.

¶ If the company that offered their 2009 plan does not have a Basic plan in

2010 with a premium less than $33.32, then CMS will randomly assign

them to such a plan available in their region offered by a different

company.

By way of example, note that CMS will not reassign the following people:

¶ Someone whose plan terminates in 2010, but who has only Partial Extra

Help, or who loses Full Extra Help, or who never had Extra Help;

¶ Someone whose plan increases its premium in 2010, but who has Partial

Extra Help, or who loses Full Extra Help, or who never had Extra Help;

¶ Someone with Full Extra Help whose plan terminates or increases its

premium in 2010, but who selected their own plan instead of being auto-

assigned;

¶ Someone in a Medicare Advantage plan;

Whom will CMS reassign?

How will CMS reassign them?

Whom will not be reassigned by
CMS?
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¶ Someone who was auto-enrolled in their 2009 plan by EPIC.

Those who were auto-enrolled in their 2009 plan by EPIC may be reassigned

by EPIC. It is not currently clear exactly how EPIC will do this, or which

beneficiaries will be affected. Be on the lookout for notices to clients from

EPIC.

The reassignment process for 2010 will be somewhat simpler in the past,

because there is only one plan in New York State that was benchmark in 2009

but will no longer be in 2010. That plan is Unicare MedicareRx Rewards

Standard (S5960-109). See Benchmark PDPs and Actions Needed for 2010, on

p.16 of Appendix.

You will notice from the above that the majority of clients are not likely to be

reassigned by CMS. This means that we have to check whether their plans

will work for them in 2010 or not. Although beneficiaries should have

received an Annual Notice Of Change from their plans this fall, most folks

won’t read them. As a result, their first notice that their plan’s premium has

increased will be when they get a bill in January, when it will be too late to

change.

Contact Legal Resources

...if your client gets a notice from
EPIC regarding plan
reassignment.
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Coordinating with Other Coverage

Medicaid

What happened to Medicaid on January 1, 2006?

“Dual eligibles” are people who receive both Medicare and Medicaid

benefits. There are about 600,000 dual eligibles in New York State.

People who receive SSI may be dual eligibles:

¶ Some receive both SSI and Social Security – so get Medicare.

¶ Some receive ONLY SSI, but have been enrolled in Medicare by New

York State to save the state money.108 Don’t assume that just because

your client receives only SSI, and not Social Security, s/he does not have

Medicare. Ask the client if s/he has a Medicare card.

Before January 1, 2006, their drugs were provided by Medicaid, just like for

other Medicaid recipients.

Since January 1, 2006, dual eligibles no longer have drug coverage under

Medicaid. Instead, they were auto-enrolled into Prescription Drug Plans

under Medicare Part D, which now provide their drug coverage (with some

minor exceptions). Medicare has always been the primary payor of hospital

and outpatient services for dual eligibles. Now that Medicare has a drug

benefit, it becomes primary for drugs, too.

People who have MEDICAID ONLY, with no Medicare, are NOT affected.

Medicaid will continue paying for their drugs.

Those Medicare beneficiaries who were already on Medicaid or a Medicare

Savings Program (MSP) in 2006 were automatically randomly enrolled in a

PDP – Medicaid recipients effective January 1, 2006, and MSP effective

May 1, 2006.

Those Medicare beneficiaries who become newly eligible for Medicaid or

MSP, or who successfully applied for Extra Help with Social Security, will be

automatically randomly assigned to a plan within a few months of their

eligibility for those programs.

Everyone else (those without Extra Help) must enroll in a plan directly.

Only dual eligibles are required
to join Part D.

Medicaid beneficiaries without
Medicare keep their Medicaid
drug coverage.
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Only those with Medicare - “dual eligibles” are affected. Medicaid will

continue to pay for ALL drugs for recipients who do not have Medicare. This

includes:

¶ People under age 65 who are in the first 2 years of receiving Social

Security disability, and

¶ People who have only SSI, not Social Security, if the state has not enrolled

them in Medicare – this includes many immigrants

When does someone become a dual eligible?

A Medicare beneficiary who applies for Medicaid is not officially a “dual

eligible” for this purpose until:

¶ she has been determined eligible for Medicaid AND

¶ CMS has coded the person as a “dual” based on data transmitted by the

State Dept of Health AND

¶ CMS has enrolled the person into a “benchmark” Part D plan and that

enrollment is effective.

Until that time, which is around 2 months after the person was accepted as

eligible by Medicaid, Medicaid will continue to pay for her prescription

drugs.

Medicaid “wrap around”

Excluded Drugs
Medicaid will continue to pay for drugs “excluded” from the Medicare basic

drug benefit (see p. 17) AND for all other medical services as before.

Non-Formulary and Utilization Management
Due to the emergency caused by the initial glitches in Part D implementation,

New York State decided to allow pharmacists to continue to bill Medicaid

until January 1, 2007, for drugs that should have been covered by Part D, but

were not. The reasons included that duals were not correctly assigned to a

plan or did not know what plan they were assigned to, their drugs were not

on the plan’s formulary, or were subject to utilization management that had

not been complied with. This wrap is over.

Since January 1, 2007, the Medicaid wrap has been limited to four classes of

drugs:

¶ Atypical antipsychotics

¶ Antidepressants

¶ Antiretrovirals used in the treatment of HIV/AIDS

¶ Anti-rejection drugs used in the treatment of tissue and organ transplants
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You will notice that these four classes overlap almost completely with the six

classes of clinical concern, of which all Part D plans must cover “all or

substantially all” drugs. See p. 15. As a result, it is very unlikely a dual

eligible’s Part D plan will ever deny coverage for one of these four classes,

thereby invoking Medicaid’s limited wrap-around.

To use the wrap, the pharmacist must first attempt to bill the dual’s Part D

plan. Only if they are unsuccessful can they bill Medicaid. However, the

beneficiary does not need to request an exception from the Part D plan before

billing Medicaid.

New York Prescription Saver Card (NYPS)

The New York Prescription Saver Card (NYPS) is a free prescription discount

card that will help people who are under age 65 so are too young for EPIC

save on the cost of prescription drugs. The card is sponsored by NYS and the

discounts are provided by pharmacies and manufacturers. Unlike EPIC, the

discount card doesn't actually PAY for the drug. It simply gives the

consumer the benefit of the same discounted price that EPIC negotiates for its

members. It can lower the cost of prescriptions by as much as 60 percent on

generics and 30 percent on brand name drugs.

There is a growing network of pharmacies participating in this program.

There are now 4,000 pharmacies in this network, which includes a large

percentage of independent drug stores and all major chain stores.

Eligibility

The card is for New York State residents who are:

¶ 50 to 64 years old, or

¶ Persons who are under age 50 and have a disability. (People who get

Social Security Disability benefits must wait two years until they become

eligible for Medicare and Medicare Part D, so it will be useful in that 2-

year waiting period).

Income Limits
They are the same limits as EPIC:

¶ $35,000 annual income for a single person

¶ $50,000 annual income for a couple

These income limits are based on what you earned in 2008. You do not have

to send proof of your income.

Remember:

Medicaid will generally not cover
a drug that is not covered by
Part D because it is not on the
plan’s formulary, or because it is
subject to utilization management!
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Application

¶ You can apply online at http://nyprescriptionsaver.fhsc.com;

¶ You can print a paper application and mail it to: NYPS, P.O. Box 12069,

Albany, NY 12212-2069; or

¶ You can call NYPS Helpline at 1-800-788-6917, and a representative will

take an application over the phone.

You should check "yes" on the question for Disability Status on the NYPS

application if you have been determined to be disabled by Social Security

Administration or ODTA. You can refer to your award letter from SSA or

OTDA. After you apply, it should take about two weeks to receive your card.

NYPS and Other Insurance

NYPS and Medicaid
Medicaid recipients can only use the NYPS card if they have a spend-down.

NYPS and Medicare
People with disabilities under age 65 may use this card even if they also have

Medicare Part D, to fill some of the gaps in Part D coverage.

The NYPS card can be used to purchase those drugs in categories not covered

by Part D. This would include barbiturates, benzodiazepines, prescription

cough-and-cold, and prescription vitamins.

The NYPS card can be used to purchase drugs that are not on the Part D

formulary. (Though be sure to help them appeal to the Part D plan to request

an “exception” and cover the drug – EFLRP can help with that).

They can also use the card during the gaps in Part D coverage – when they

have a deductible, or during the “coverage gap” or “doughnut hole.”

However, you can’t use your Part D coverage and the NYPS card at the

same time. You are only allowed to use one “discount” card per drug

purchase. You might have the NYPS card and a Part D plan card, but you

must choose which one you will use per drug purchase. During the

deductible period and the coverage gap or “doughnut hole,” you have a

choice.

EITHER:

¶ You can use your Part D plan card and get your medications at your

plan’s discounted prices OR

¶ You can use the NYPS card.
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If you use your Part D plan card during the Part D deductible period and

coverage gap, then the cost of every drug you purchase using the Part D card

will be applied toward meeting the Part D deductible or toward getting out

of the doughnut hole/coverage gap. The out-of-pocket costs of drugs

purchased during these periods is called “TROOP” (true out of pocket) costs.

Only drugs purchased using the Part D card count toward “TROOP”

automatically.

If you use the NYPS card during the deductible period and/or coverage gap

instead of your Part D plan card, the amount you pay for drugs will still

count as “TROOP” to help you meet your Part D deductible or get you out of

the doughnut hole. However, the computers will not count up these costs

automatically, unlike when you use the Part D plan card. You will be

responsible for submitting paper receipts of the drug purchase to the Part D

plan in order to have the amount included in the true out of pocket (TROOP)

accumulation. You should contact your plan to find out about the paper

receipt submission procedures.

NYPS and EPIC
When a person with the NYPS card becomes age 64 and 10 months, EPIC will

mail him/her a letter with an EPIC application advising him/her that he/she

will be eligible for EPIC when they turn 65.

If you apply for EPIC, you can hold on to your NYPS card, but you can only

use one “discount” card at a time per drug purchase.

Does NYPS have its own formulary?

Yes, it is the same as EPIC’s.

https://nyprescriptionsaver.fhsc.com/asp/druglisting.asp

EPIC

EPIC is a NYS-funded prescription drug program for seniors age 65+, with

income under $35,000 for singles or $50,000 for couples. There is NO asset

test. See EPIC income chart in the Appendix at p. 23.109

Medicare beneficiaries can have both EPIC and Part D. In fact, most EPIC

members are now required to join Part D.

EPIC has two tiers.

¶ Fee EPIC: Lower income people (up to $20,000 for singles, $26,000 for

couples) pay an annual fee based on their income, up to $230/year
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(singles) and $300/year (couples), plus a copayment based on the cost of

the drug.

¶ Deductible EPIC: The higher income people pay an annual deductible,

$530 - $1230/year (singles) and $650 - $1715/ year (couples), based on

their income. Once they pay the full cost of drugs that meet their

deductible, they pay only the same copayments as those in the Fee plan.

Figure 11: EPIC Co-Payments

Total Drug Cost EPIC Co-payment
Full Extra Help

Co-payment

< $15 $3

$15 – $35 $7

$36 – $55 $15

> $55 $20

$2.50 generic

$6.30 brand-name

(if on plan’s formulary)

Excluded Drugs Wrap

EPIC will cover all excluded drugs as primary (assuming that the drug in

question is on EPIC’s formulary). See p. 17.110

Off-Formulary Wrap

New York State Legislation wrought some changes to how EPIC interacts

with Medicare Part D, effective October 1, 2008. EPIC will continue to wrap

around Part D to cover drugs that an EPIC member’s Part D plan fails to

cover, but there are some additional hoops to jump through. The general

goal of these changes is to save the State money by preventing Part D plans

from shifting costs to EPIC. Here’s how it works:

¶ Doctor prescribes a drug for a patient who has both EPIC and Part D

drug coverage. This drug happens to be a Part D covered drug (i.e., not

“excluded”), but it is not on the formulary of the patient’s Part D plan.

¶ Patient goes to pharmacy to get prescription filled. Pharmacist attempts

to bill Part D as primary, and discovers that the drug is off-formulary.

Pharmacist is now required to call the doctor, and ask the doctor to

consider prescribing an alternative drug that is covered by the Part D

plan’s formulary.

– If the pharmacist reaches the doctor, and the doctor agrees to

prescribe an on-formulary alternative, then the pharmacist will bill

Part D as primary, and EPIC will wrap around the co-payment as

usual.

– If the pharmacist fails to reach the doctor, then they can enter a code

into their billing software which indicates that they certify that they
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attempted to contact the doctor. EPIC will now cover the prescribed

drug (subject to the usual EPIC co-pay). The pharmacist must try to

reach the doctor before the next refill.

– If the pharmacist reaches the doctor, but the doctor refuses to

substitute an alternative drug, then the pharmacist will enter a code

into their billing software, certifying that they contacted the doctor.

EPIC will now cover the prescribed drug (subject to the usual EPIC

co-pay).

¶ When EPIC sees that it is covering drugs that should have been covered

by Part D, but were not because off-formulary, they may decide to

commence a Part D appeal on behalf of the patient. They will not contact

the patient first, so the first time the patient may become aware that this

has happened is when they receive a written decision from the plan on

EPIC’s appeal. If EPIC wins the appeal, then the Part D plan will cover

the drug for the rest of the year.

EPIC has sent letters to all members informing them of this new procedure.

Utilization Management Wrap

If the reason that Part D denies coverage for a drug is not because it is off-

formulary, but because there is utilization management, then EPIC expects

the patient to attempt to comply with the utilization management first. For

example, if the Part D plan imposes a Prior Authorization requirement, then

the doctor should attempt to obtain PA from the plan before expecting EPIC

to cover. However, it seems likely that if the patient and doctor are unable to

get PA (or comply with a ST or QL), then EPIC will still wrap around to cover

as primary.

Mandatory Generics

Another change effective October 1, 2008, is a program where EPIC will

encourage the use of lower-cost generic drugs, where possible. This

procedure only affects EPIC members where EPIC is covering as primary.

This includes the following people:

¶ EPIC members who do not have Part D (either because they are not

eligible for Part D, or because EPIC found that they would incur

significant additional financial liability by being required to join Part D)

¶ EPIC members who have Part D, but where their Part D plan is not

covering any portion of the cost of a given drug (e.g., because off-

formulary, subject to UM, or excluded)

Here’s how the mandatory generic procedure will work:

¶ Doctor prescribes a brand-name drug that has an A-rated generic

equivalent.111
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¶ Pharmacist attempts to bill EPIC (either because Part D plan has denied

coverage [see above] or because member only has EPIC). The billing

system will inform pharmacist that EPIC will only cover the generic

version of the drug. If the doctor wants the patient to take only the

brand-name version, then they must obtain Prior Authorization from

EPIC.

¶ Pharmacist will call doctor and tell them to call the EPIC Prior

Authorization Call Line if they want the brand-name version covered.

It is very easy to obtain prior authorization from EPIC. The Prior

Authorization Call Line uses a voice response system, so the doctor gives

spoken answers to robot questions. The doctor just has to answer three

questions:

– Does the enrollee have a history of an allergy to any of the generic

drug inactive ingredients?

– Does the enrollee have a history of adverse reaction to any of the

generic drug inactive ingredients?

– Is there a documented history of successful therapeutic control with

the brand-name drug?

¶ If the doctor answers yes to any of those three questions, then the PA will

be granted, and EPIC will cover the prescribed brand-name version of the

drug immediately.

¶ If the pharmacist is unable to contact the doctor, then the pharmacist can

call the Prior Authorization Call Line to authorize a 3-day emergency

supply of the brand-name version of the drug. Then the pharmacist

should attempt to contact the doctor again to get PA.

EPIC has sent letters to all members who are currently taking brand-name

drugs that would be subject to the above procedure (i.e., where EPIC is

primary). These letters list the actual drugs that the recipient is taking which

would be subject to generic substitution. Clients should be encouraged to

bring this letter to their doctors so that the doctors can either approve generic

substitution, or obtain prior authorization for the brand-name, before the

client goes to the pharmacy.

Co-Payment Wrap

If an EPIC member also has Part D coverage for a given drug, then both EPIC

and Part D will cover the cost of the drug. Part D will cover first, as primary.

Then, EPIC will pay a portion of whatever co-payment charged by the Part D

plan. Here’s how it works:

¶ Drug costs $100.

EPIC Prior Authorization
Call Line

1-800-256-8082
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¶ Part D plan charges $25 co-payment (i.e., plan pays $75).

¶ EPIC sees the $25 co-payment as a $25 drug. Thus, the co-payment

charged by EPIC for a $25 drug is $7, so EPIC pays the balance of $18.

See table on p. 52.

¶ Thus, beneficiary only pays $7 for a $100 drug.

Mandatory Part D

As of July 1, 2007, all EPIC enrollees – with some exceptions – were required

to join Part D.

If any EPIC members did not have Part D coverage, EPIC automatically

enrolled them into plans, selected to cover most of their drugs and their

preferred pharmacy.

For members of the Fee EPIC, EPIC will pay the Part D premiums up to the

yearly benchmark amount (in 2010: $33.32).

For members of the Deductible EPIC, EPIC will reduce its deductible to

compensate for the monthly Part D premiums they will owe.

Again, EPIC will cover any drugs that the Part D plan does not cover, and

will cover all drugs as usual during the times of the Part D coverage year

when the plan doesn’t pay anything (Part D deductible and coverage gap).

EPIC is a “State Pharmaceutical Assistance Program” or SPAP.112 This means

that costs paid by EPIC, not just the client’s own copayments, will count

toward TrOOP. See p. 19. This will help them reach the “catastrophic

coverage” limit sooner.

EPIC and Extra Help

For members with Full Extra Help, the EPIC fee is waived and there is no

Part D monthly premium. Thus all members with Full Extra Help should

join EPIC; they have nothing to lose.

For drugs covered by the Medicare drug plan, the copayments with Extra

Help are $2.50 for generics and $6.30 for brand name. With its co-payment

wrap, EPIC will reduce the $6.30 copayments to $3.00.

For members with Partial Extra Help, the EPIC fee is NOT waived.

However, EPIC will still subsidize their Part D premium by either paying it

(for Fee members) or giving a credit towards the deductible (for Deductible

members).
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EPIC has begun identifying members who would be eligible for Full and

Partial Extra Help on the basis of their income, and asking them to submit

information to EPIC about their assets.

If they are found to be eligible for Extra Help, EPIC will apply for it on their

behalf, and then – if they aren’t already in a Part D plan – will intelligently

auto-assign them to a plan if they are found to qualify.

Members are required to provide their asset information, if asked, as a

condition of EPIC eligibility. Thus, it is very important that EPIC members

send this information, or else they could lose their EPIC.

EPIC and Medicaid

Generally, a client cannot have both EPIC and Medicaid. However, it is

permissible for those with a Medicaid spend-down to join EPIC. This creates

a situation where a person might have three different types of drug coverage:

Part D, EPIC, and Medicaid.

Here’s what the pharmacy should do for these folks:

¶ First bill the Part D plan. If the plan pays, then EPIC will wrap the co-

payments. If the plan doesn’t pay...

¶ Then bill Medicaid for drugs excluded from Part D - benzodiazepines,

barbiturates, and over-the counter drugs.

¶ Then bill EPIC for drugs that are covered by Part D but are not on the

particular plan’s formulary or are utilization-managed (subject to the

procedures outlined above on p. 52).

Medigap

Medigap plans are private insurance polices designed to pay some of the

coinsurance and deductibles in Medicare Part A and Part B, when provided

through “Original Medicare.” Medigap plans are not available to those

enrolled in a Medicare Advantage plan. See p. 7.

Of the 10 standard plans available before 2006, the 3 most expensive offered

limited prescription coverage (Plans H, I, and J). None of these are

creditable, because the annual cost limit is $1500 - $3000.113 These 3 plans will

no longer be sold, though people who already have them may keep them.

Some Medigap plans offered before 1992 may offer creditable prescription

drug coverage. Plans must have informed their members of this before

November 15, 2005. If coverage is creditable, they may keep the plan, and

not risk being charged a late enrollment penalty later if they join Part D.
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The choices for people with the post-1992 plans and pre-1992 non-creditable

plans are the same:

¶ They may keep these plans, but then may not also join a PDP. They will

face a late enrollment penalty if they enroll in Part D later because the

Medigap is not generally “creditable coverage.”

¶ If they do join a PDP, they will LOSE the drug coverage under the

Medigap plan. The Medigap premium will then be reduced to reflect this

change.

¶ They may drop their Medigap plan altogether (or switch to a different

one), and join a PDP or enroll in an MA-PD.

Patient Assistance Programs (PAPs)

Patient Assistance Programs (PAPs) are programs run by private

pharmaceutical companies and health care providers that provide low cost or

free prescription drugs to needy persons. Some provide drugs furnished by

pharmacies, clinics, or hospitals. Some are run by pharmaceutical

manufacturers or charities. Some provide prescription drugs to needy

persons through a provider, others offer cash assistance directly to

consumers.

CMS has recently re-stated that the new law does not prohibit PAPs from

providing drug assistance, even to people enrolled in Part D.114 If a PAP

provides free or discounted drugs during the deductible period, or in the

coverage gap, the part of the cost of the drugs provided by the PAP may not

be counted towards TrOOP. Only if the PAP provides cash assistance for the

purchase of the drug, can this count toward TrOOP. See p. 19.

PAPs may be a good solution for helping beneficiaries bridge the coverage

gap. To search for which PAPs cover your client’s drugs (and whether your

client is eligible), visit the following websites:

¶ Partnership for Prescription Assistance – a collaboration of various

organizations, including the American Academy of Family Physicians,

the American Autoimmune Related Diseases Association, the Lupus

Foundation of America, the NAACP, the National Alliance for Hispanic

Health and the National Medical Association.

https://www.pparx.org

¶ NeedyMeds.com – a non-profit organization that has a listing of PAPs, as

well as other forms of medical assistance.

http://needymeds.com
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Veterans Health Care

For most veterans, the drugs they get through the VA cost less than what

they would pay in Part D. The highest VA copay is $8 per 30-day supply,

with no deductible, premium or coverage gap. Some veterans are able to get

prescriptions for free, if their income is low enough.

The VA prescription coverage is almost always accessed via mail-order

pharmacy. However, the VA generally only covers drugs that are prescribed

by VA doctors, and VA doctors can only be seen at VA Medical Centers. As

a result, some homebound veterans may have difficulty accessing their VA

drug coverage. If you have clients with VA coverage, they may want to

consider enrolling in Part D if they want to have prescriptions from non-VA

doctors covered.

VA is creditable coverage, so if a veteran wants to delay enrolling in Part D,

they will not be subject to a Late Enrollment Penalty. See p. 42. However,

that does not mean that they can enroll whenever they want! Although there

is a Special Enrollment Period for losing creditable coverage such as VA (see

p. 38), there is no SEP for people who continue to have VA coverage.

Therefore, most VA members will only be able to enroll in Part D during the

ACEP from November 15 – December 31.
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Appeals

Exceptions/Coverage Determinations

If a Part D enrollee disagrees with a decision by their plan (generally, a

decision not to cover a prescribed drug), then they may request an exception

to that decision.

An exception is actually a specific type of coverage determination, but you are

unlikely to encounter the other types of coverage determination.

An exception may need to be requested when:

¶ a non-formulary drug is prescribed and medically necessary,115

¶ an enrollee is using a drug that has been removed from their plan’s

formulary mid-year,116

¶ plan uses various cost utilization tools, such as Prior Authorization, Step

Therapy, Quantity Limits, or Generic Substitution (see p. 16)

¶ enrollee wants to reduce cost-sharing for a formulary drug.

– But no exceptions allowed from generic co-pay rate if plan has

separate copay tier for generics

– If plan has separate tier for high-cost or unique drugs, those drugs are

not eligible for tiering exception.117

What must be shown to get an exception:

¶ To reduce cost-sharing:

– Physician must assert that lower-tiered drug is less effective or would

have adverse effects.

¶ To get drug not on the formulary or that is being dropped from the

formulary:

– Physician must determine that ALL formulary drugs on ANY tier

would not be as effective as non-formulary drug, would have adverse

effects, or both.

– Plans can establish their own standard of proof for what medical or

scientific evidence is needed to show that the drug is not safe,

including published results of clinical trials!

Who can request an exception?

Enrollee, appointed representative, or prescribing physician118

Contact Legal Resources

...if your client’s Part D plan
denies coverage; we can request
an exception.
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Appeal Process

If drug plan denies request for exception, there are five additional levels of

appeal.

For more extensive information on the Medicare Part D Exceptions and

Appeals process, see the training materials authored by Trilby de Jung at the

Empire Justice Center, available at http://tinyurl.com/2CZYK4 (outline) and

http://tinyurl.com/28456W (appendix).

Contact Legal Resources

...if your client has lost an
exception request.
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Endnotes

1 42 C.F.R. § 423.30(a)(1)(i) and (ii)

2 The Medicare Part B premium for 2010 is actually $110.50/mo. However, Social

Security recipients will not be getting a cost-of-living increase in their checks in

2010. As a result, SSA is not allowed to deduct the higher premium in 2010,

because this would cause everyone’s checks to be reduced. This is known as the

“hold harmless” provision of the Social Security Act. See 42 U.S.C. §1395r(f).

Medicare Part B recipients who do not receive Social Security benefits will have to

pay the higher $110.50 premium.

3 Based on a list provided by CMS dated 9/17/09, available at

http://www.cms.hhs.gov/PrescriptionDrugCovGenIn/Downloads/PDP_Source2010.zip.

4 Based on a list provided by CMS dated 9/17/09, available at

http://www.cms.hhs.gov/PrescriptionDrugCovGenIn/Downloads/MA_Source2010.zip.

5 Center for Medicare Advocacy, Medicare Advantage Special Needs Plans: A

Beneficiary Perspective (October 18, 2007), available at

http://www.medicareadvocacy.org/SNP%20Conference/Home.htm.

6 Center for Medicare Advocacy, Medicare Advantage Private Fee-For-Service

(PFFS) Plans: A Primer For Advocates (June 16, 2009) available at

http://www.medicareadvocacy.org/MA_PFFSPrimerForAdvocates.pdf.

7 42 C.F.R.§ 423.104(f)(2).

8 42 C.F.R.§ 423.104(f)(1).

9 CMS, Prescription Drug Benefit Manual, Chapter 5: Benefits and Beneficiary

Protections, 20.5, available at

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/PDMChap5Be

neProtections.pdf (July 3, 2008)

10 42 C.F.R. § 423.120 (b)(2)(i); United States Pharmacopeial Convention, Inc.,

Medicare Model Guidelines Version 4.0, at

http://www.usp.org/pdf/EN/mmg/modelGuidelinesV4.0WithFKDTs.pdf

(February 4, 2008). See also http://www.usp.org/hqi/mmg/revisions.html

11 CMS, Prescription Drug Benefit Manual, Chapter 6: Part D Drugs and Formulary

Requirements, 30.2.5, available at

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/R2PDB.pdf

(July 18, 2008).

12 Plans may exclude drugs from these six classes of clinical concern under the

following circumstances:

– “multi-source brands of the identical molecular structure;

– extended release products when the immediate-release product is included;

– products that have the same active ingredient or moiety; and
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– dosage forms that do not provide a unique route of administration (e.g.,

tablets and capsules versus tablets and transdermals)”

See note 11.

13 See note 11.

14 42 C.F.R. § 423.153(b)

15 CMS, Prescription Drug Benefit Manual, Chapter 7: Medication Therapy

Management and Quality Improvement Program, 60.4 & 60.5, at

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/R3PDB.pdf,

(September 15, 2008).

16 42 C.F.R. § 423.120(b)(5)

17 CMS, Prescription Drug Benefit Manual, Chapter 6: Formulary, 30.3.3.1. See note

11.

18 See definition of “Part D Drug” at 42 C.F.R. § 423.100

19 42 C.F.R. § 423.104(f)(1)(ii)(A)

20 Id. at 20.1. See note 11. See also 42 C.F.R. § 423.100; MMA 1860-2(e)(2) and

1927(d)(2); 42 U.S.C. § 1395w-102(e)(2)(A).

For a list of excluded drugs with additional comments, see CMS, Part D

Drugs/Part D Excluded Drugs, at

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/PartDDrugsP

artDExcludedDrugs_04.19.06.pdf (April 19, 2006).

21 Id. at 20.2. See note 11.

22 Id. at 10.6. See note 11.

23 For a partial list of excluded drugs indicating whether Medicaid and/or EPIC will

cover them, see NYFAHC, Understanding Excluded Drugs Under Medicare’s

Part D Benefit, at

http://onlineresources.wnylc.net/healthcare/docs/NYFAHC_Fact_Sheet.pdf (May

2005).

24 For more information on Part B versus Part D coverage issues, see

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/BvsDCoverag

eIssues.pdf (February 10, 2006) and

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/BvsDCoverag

e_07.27.05.pdf (July 27, 2005)

25 CMS, Prescription Drug Benefit Manual, Chapter 5: Benefits and Beneficiary

Protections, 30. See note 9.

26 42 U.S.C. § 1395w-102(b)(4)(C)

27 42 C.F.R. § 423.120

28 42 C.F.R. § 423.120(a)(10)

29 42 C.F.R. § 423.120(a)(5); CMS, Long-Term Care (LTC) Convenient Access

Standard Statement, at

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/LTCCoverLet
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ter11.08.05.pdf, (November 8, 2005); CMS, Long Term Care Guidance, at

http://www.cms.hhs.gov/PrescriptionDrugCovContra/Downloads/LTCGuidance

.pdf, (March 16, 2005).

30 42 C.F.R. § 423.120(a)(9)

31 42 C.F.R. § 423.773(c); 20 C.F.R. § 418.3105

32 42 C.F.R. § 423.773(c)(2)

33 42 C.F.R. § 423.773(c)(1)

34 42 C.F.R. § 423.773(c)(1)(ii). In New York, all those who qualify for SSI will also

qualify for Medicaid, and thus qualify for “full extra help.” This provision is just

for those states with more restrictive eligibility criteria for Medicaid.

35 42 C.F.R. § 423.772(d); 42 C.F.R. § 423.773(c)(1)(i)

36 42 C.F.R. § 423.773(c)(i)(iii); SSA POMS SI § 01715.005A.5, at

http://policy.ssa.gov/poms.nsf/lnx/0501715005 (November 15, 2001). See New

York State Dep’t of Health website at http://tinyurl.com/W393P.

37 42 C.F.R. § 423.773(c)(i)(iii); SSA POMS SI § 01715.005A.6, at

http://policy.ssa.gov/poms.nsf/lnx/0501715005 (November 15, 2001). See New

York State Dep’t of Health website at http://tinyurl.com/W393P.

38 42 C.F.R. § 423.773(c)(i)(iii). See New York State Dep’t of Health website at

http://tinyurl.com/W393P.

39 See note 2.

40 See note 38.

41 NYS Dep’t of Health, Form DOH-4238, available at

http://www.health.state.ny.us/health_care/medicaid/program/update/savingspro

gram/msapp.pdf, (June 2008).

42 SSA POMS § HI 030, at

https://secure.ssa.gov/apps10/poms.nsf/subchapterlist!openview&restricttocateg

ory=06030.

43 POMS § HI 03001.010C (September 9, 2008)

44 “However, if a subsidy application is filed outside of an enrollment period the

subsidy award will not be effective until Part D coverage is obtained.” SSA

POMS § HI 03001.015D (November 08, 2005)

45 SSA POMS § HI 03020.055 (January25, 2008)

46 http://www.ssa.gov/i1020/

47 You must contact SSA at 1-800-772-1213 to request a paper Extra Help

application. You must mail this application to: Social Security Administration /

Wilkes-Barre Data Operations Center / P.O. Box 1020 / Wilkes-Barre, PA 18767-

9910.

48 Pub. Law 110-275.

49 42 C.F.R. § 423.773(b)(1); SSA POMS § HI 03001.020, at

http:/policy.ssa.gov/poms.nsf/links/0603001020 (October 29, 2009).
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50 42 C.F.R. § 423.773(b)(2); SSA POMS § HI 03030.025, at

http:/policy.ssa.gov/poms.nsf/links/0603030025 (October 30, 2009).

51 See note 49.

52 See note 50.

53 42 C.F.R. § 423.773(d); SSA POMS § HI 03001.020, at

http:/policy.ssa.gov/poms.nsf/links/0603001020 (October 29, 2009).

54 42 C.F.R. § 423.773(d)(2); SSA POMS § HI 03030.025, at

http:/policy.ssa.gov/poms.nsf/links/0603030025 (October 30, 2009).

55 See note 53.

56 See note 54.

57 Medicare Improvements for Patients and Providers Act of 2008 (MIPPA), § 113.

See also Center for Medicare Advocacy, Important New Medicare Law

Provisions: a Beneficiary's Perspective (Part 2), available at

http://www.medicareadvocacy.org/Reform_08_08.14.MIPPAKeyProvisions2.htm

(September 29, 2009).

58 Applicants can opt out by checking the box at question 15 on page 5 of the Extra

Help application. See draft of new application, available at

http://tinyurl.com/YAEN8ZA.

59 The explanation of the Extra Help to MSP deeming process was based on the

minutes of the August, September, and October meetings of the New York State

Medicare Savings Program Coalition, chaired by the Medicare Rights Center.

See http://www.medicarerights.org/about-mrc/medicare_savings_coalition.php.

60 42 C.F.R. § 423.780(a)

61 See note 3. See also New York State Office of Mental Health, Benchmark PDPs

and Actions Needed for 2010, at

http://www.omh.state.ny.us/omhweb/medicared/2010ActionsNeeded.html,

(October 16, 2009).

62 2010 Benchmark premium for New York from CMS, Regional Rates and

Benchmarks 2010, at

http://www.cms.hhs.gov/MedicareAdvtgSpecRateStats/Downloads/RegionalRat

esBenchmarks2010.pdf, (August 13, 2009).

63 42 C.F.R. § 423.780(b); Federal Register, Vol. 70, No. 18, pgs. 4384-4385

64 42 C.F.R. § 423.780(d)

65 Adapted from 42 C.F.R. § 423.780(d)

66 42 C.F.R. § 423.782(a)(1)

67 42 C.F.R. § 423.782(b)(1)

68 42 C.F.R. § 423.782(a)(2)

69 42 C.F.R. § 423.782(a)(2)(ii)
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72 42 C.F.R. § 423.782(a)(3)

73 CMS, Prescription Drug Benefit Manual, Chapter 5: Benefits and Beneficiary

Protections, 30.4. See note 9.

74 42 C.F.R. § 423.782(b)(3)

75 CMS, Loss of Deemed (Extra Help) Status Letter, Publication No. 11198, at

http://www.cms.hhs.gov/LimitedIncomeandResources/downloads/11198.pdf

(August 2009).

76 20 CFR § 418.3125(b); SSA POMS § HI 03050.011, at

http://policy.ssa.gov/poms.nsf/lnx/0603050011 (September 9, 2008); National

Senior Citizens Law Center, The Low Income Subsidy Redetermination and

Redeeming (September 2008), available at http://nsclc.org/areas/medicare-part-

d/Advocate-Resources/Redetermination-Redeeming.

77 20 CFR § 418.3120(b)

78 20 CFR § 418.3123(a), (b)
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80 SSA POMS § HI 03050.005B.1 (February 27, 2006)
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82 20 CFR § 418.3510

83 20 CFR § 418.3515
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